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Joint Application of

AMVERI CAN Al RLINES, INC. and
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AIRLINES, INC, SIMVONS Al RLI NES,
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a AMVERI CAN EAGLE :

and :  08T-95-792-F 9

CANADI AN Al RLI NES | NTERNATI ONAL LTD. :
and ONTARI O EXPRESS LTD. and TIME AIR
INC. (d/b/a CANADI AN REG ONAL) and
| NTER- CANADI EN ( 1991) | NC.

under 49 USC 41308 and 41309 for approval
of and antitrust imunity for commerci al
al l i ance agreenent

MOTI ON FOR LEAVE TO FILE AND JO NT RESPONSE OF
AVERI CAN AIRLINES, INC. et al. AND CANADI AN Al RLI NES
| NTERNATI ONAL LTD. et _al. TO ANSWERS OF DELTA AIR

LINES, INC. AND CONTI NENTAL Al RLINES, |NC
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AVERI CAN Al RLINES, |NC. and
EXECUTI VE Al RLINES, INC., FLAGSH P
AIRLINES, INC., SIMVONS AlRLINES,
INC., and WNGS WEST AIRLINES, |NC.
(d/b/a AVER CAN EAGLE)

and
CANADI AN Al RLI NES | NTERNATI ONAL LTD.
and ONTARI O EXPRESS LTD. and TIME AIR
INC. (d/b/a CANADI AN REG ONAL) and
| NTER- CANADI EN (1991) INC.

under 49 USC 41308 and 41309 for approval
of and antitrust immnity for comerci al
al I i ance agreenent

OST-95-792

MOTI ON FOR LEAVE TO FILE AND JO NT RESPONSE OF
AVERI CAN AIRLINES, INC. et _al. AND CANADI AN Al RLI NES
| NTERNATI ONAL LTD. et _al. TO ANSWERS OF DELTA AIR

LINES, INC. AND CONTI NENTAL Al RLINES, |NC

Arerican Airlines, Inc. and its regional affiliates,
and Canadian Airlines International and its regional affili-
ates, hereby nove for leave to file the following joint re-
sponse to the answers submtted by Delta Air Lines, Inc. and by
Continental Airlines, Inc. on June 7, 1996. This joint re-

sponse shoul d be accepted in the interest of a conplete record

in this proceeding.



1. Mst of Delta's answer consists of broad objec-
tions to show cause O der 96-5-38, by which the Departnent
tentatively approved and granted antitrust immnity to the
Anerican/ Canadi an alliance agreenent. Such objections have
nothing at all to do with the United/Air Canada immunity filing
on June 4, 1996 (0oST-96-1434), but sinply rehash the argunents
Delta made in its answer of February 6, 1996 opposing any
immunity in the transborder narket because of alleged short-
comngs in the U S -Canada agreenent. Delta's answer is
therefore untinmely, and should be dismssed. Under Order 96-5-
38, objections were due on June 4, 1996. Delta did not file
objections on the due date, and should not be permtted to cone
in now and attack Order 96-5-38 under the pretense of submt-
ting an answer.

2. The contentions by Delta and Continental that the
U. S.-Canada agreenent fails a theoretical open skies test have
al ready been thoroughly addressed by the Departnent in O der
96-5-38. The U S. -Canada market is now one of the nost conpet-
itive in the world, in sharp contrast, for exanple, to the
nmonopoly markets in which Delta is seeking antitrust imunity
with Swssair, Sabena, and Austrian Airlines over opposition by

the Departnment of Justice. See Order 96-5-12, My 21, 1996.



3. Delta and Continental argue that the Anerican/
Canadi an application, pending since Novenber 3, 1995, and the
United/ Air Canada application, filed on June 4, 1996, should be
consi dered sinultaneously. Such a position is wthout sub-
stance, as we showed in our joint answer of June 7, 1996 (pp.
9-10), and should be summarily rejected.

Delta's contention that the United/Air Canada filing
"changes the conpetitive backdrop agai nst which the Departnent
nmust eval uate the Anerican-CAl application" (p. 2) has the
matter exactly backward. United and Air Canada chose not to
file for immnity until June 4, 1996, nore than seven nonths
after American and Canadian submitted their application. It is
now up to United and Air Canada to deal wth changed conpeti -
tive circunstances in pursuing their request, and Delta and
Continental are free to argue against the United/ Air Canada
application if they choose to do so. But Delta and Conti nental
have no basis for urging that the Anerican/ Canadi an application
be reeval uated sinply because United and Air Canada have cone
forward with their own alliance seven nonths later. [ndeed,
Delta and Continental have been on notice for at |east four
nmonths that United and Air Canada woul d seek imunity if the
Ameri can/ Canadi an application were approved. See Answer of Ar

Canada, February 6, 1996, pp. 14-15.



4, Finally, we note that the issue of contenporane-
ous consideration was explicitly raised by United in its Mtion
to Defer Application filed on February 6, 1996. There, United
urged that the Departnent "provide other incunmbents in the
transborder market . ..an opportunity to file their own applica-
tions for antitrust immunity, which would then be considered
simul taneously with the Joint Application" (p. 8. In Oder
96-5-38, the Departnent explicitly dism ssed United' s notion
(p- 25, 9 8). Neither Delta nor Continental answered in
support of United's nmotion in February, and neither objected to
the Department's dismssal of United's nmotion in Oder 96-5-38.
Their answers provide no reason for the Departnent to reverse

course now.

WHEREFORE, the Departnent should pronmptly nake final
the tentative findings and conclusions in Order 96-5-38, and
grant approval of and antitrust imunity to the American/

Canadi an alliance agreenent.



KENNETH J. FREDEEN
Associ ate General Counsel
Canadi an Airlines

| nt er nat i onal
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Ltd.

STEPHEN P. SIBOLD

CGeneral Counsel

Canadi an Airlines

| nt er nat i onal

June 10, 1996
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GARY R. DOERNHCOEFER
Seni or Attorney
Arerican Airlines, Inc.
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CARL B. NELSON, JR.
Associate General Counsel
American Airlines, Inc.
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